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Th e development of European contract law has entered a crucial phase. For the fi rst time an Expert Group, appointed by the European Commission, has presented an extensive draft concerning the feasibility of such a set of rules. 1 In the coming months the European Commission will use this draft as a basis for a decision concerning whether it will propose a legal act and commence the legislative procedure.
2 At the end of this procedure a common European contract law could emerge that would be made available to parties concluding a contract as an optional alternative to national contract law.
Aft er almost thirty years of academic research on European contract law the time now appears right for such initiative. Since the 1980s, international research groups have put forth a number of draft s and have discussed numerous monographs and articles concerning the many aspects of this subject. Th e pioneering work completed by the Commission for a European Contract Law, 3 headed by Ole Lando, has been succeeded by, inter alia, the Avant-Projet of the Academy of European Private Law in Pavia, 4 the "Principles of Existing EC Contract Law" 5 (Acquis Principles) of the "Acquis 
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Reiner Schulze / Jules Stuyck Group", the academic Draft Common Frame of Reference (DCFR), 6 which is partly based upon the work of the "Lando Commission" and the "Acquis Group" and the revised edition of the "Lando Principles", supplemented by "Principes directeurs", draft ed by the French Association Henri Capitant and the Société de législation comparée.
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Th e political discussion in the EU on the subject of European contract law had already begun more than twenty years ago. In 1989 the European Parliament approached this subject in a fi rst Resolution.
8 Yet, for the past ten years this subject has been on the agenda of the European Commission. Th e 2001 Communication 9 was followed two years later by the Commission's action plan for a coherent European contract law.
10 Since this time there have been two proposals that have dominated the discussion: fi rstly, a common frame of reference could serve as a guideline and a "tool box" 11 in order to revise the acquis communautaire and to give greater coherence to future legislation. Secondly, it was to be considered whether a European "Optional Instrument" could be made available to contracting parties as an optional law, alongside national law, that would govern their contract. However, in contrast to its original announcement, 13 the Commission did not present a draft for a common frame of reference in 2009. Rather, the newly formed Commission made great progress in 2010 with the work concerning Euroepan contact law by founding the Expert Group tasked with working on this project.
14 Th e Expert Group has succeeded, in an astonishingly short time of less than one year, in submitting their draft to the Commission. Without the prior extensive academic research, political consulations and position papers submitted by stakeholders and legal practictioners, it would certainly not have been possible. 15 It is apparent that the Expert Group's draft is, in many parts, above all based upon comparative research and the research into the acquis communautaire, as they have been compiled in Books I-III and IVa DCFR. If one compares the DCFR as a whole with the draft of the Expert Group one will nevertheless observe substantial diff erences. In particular, in contrast to the DCFR, an extensive "recontractualisation" -corresponding to the repeated demand over recent years 16 -is characteristic of the draft . However, the draft of the Expert Group -without prejudice to its merits -does not imply that the goal of a common contract law for the European Union has been reached. Further political decisions and further legal work are necessary in order to take the next step of moving from this draft to an appropriate proposal from the European Commission for the European legislature. With respect to the political decision regarding the character of such a proposal, there is much in favour of working as soon as possible towards a legal instrument, 17 which creates an optional European contract law (and not, as originally planned, waiting until the "political" common frame of reference has been completed). Yet, it remains to be considered whether the project of a common frame of reference should continue to be 13 See (n. 11). 
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Th e Expert Group's Study is far from being a proposal for a legal instrument. It is just a preparatory text for such an instrument. Certain important issues, that were outside the remit of the group, are not dealt with. First the text does not contain any concrete rules on confl ict of laws, such rules being particularly important for the relationship of the instrument with mandatory rules of national law. Second, questions regarding the scope are still to be addressed. One of these questions is raised by the title of the Study that refers to "European contract law for consumers and businesses". Th e editors hope that the political decision will actually cover this broad scope and that this will be clarifi ed in more detail in the Commission's proposal. Th is is particularly desirable, as -just like consumers -SMEs also urgently need support in utilising the potential of the internal market (both in their relationships to consumers as well as to other businesses). Another key issue that still needs further clarifi cation is the application of the planned instrument to cross-border transactions only or also to domestic contracts.
18 A restriction to just cross-border transactions would be problematic because, as a result, the aim would not be reached of easing transactions for businesses and consumers in that they can obtain and market products and services within the whole internal market under the same legal conditions. It would be highly problematic if, in one Member State, foreign businesses could conclude contracts under other conditions (above all without being bound to particular provisions of national mandatory law) than domestic businesses due to the optional contract law only being applicable to crossborder transactions.
Th e transformation of the text of the Expert Group into a Commission proposal for a legal instrument requires an answer to the questions of private international law and of the substantive and geographical scope of such instrument. Th e same can be said of the questions regarding the structure and content of the instrument, in particular the choice of the contracts to be covered and the relationship between general contract law and the specifi c rules for each of these individual contracts. Th e draft of the Expert Group determines the obligations and remedies of the parties only for contracts of sale and for sales-related service contracts (and particularly for each of these contract forms). 19 In contrast, the suggested provisions in the fi rst part of the draft are so general in wording to the extent that they refer to the "making of a binding contract" 20 and to the "assessing what is in the contract". 21, 22 In so doing the fi rst part of the draft contains, on the one hand, general rules for a number of matters (such as, inter alia, precontractual duties, the conclusion of the contract, the right to withdraw, the interpretation and unfair contract terms); whereas, on the other hand, the subsequent parts are limited to specifi c provisions regarding the obligations and remedies for two contract forms (sales and sales-related services). In the latter respect the proposed scope of application -corresponding to the current political draft ing intention -is relatively narrow (it is limited to sales and sales-related services). Here the question will have to be considered whether obligations and remedies could be placed in a chapter that covers, in general, all forms of contract; specifi c rules and supplements for sale and service contracts could be included in a separate section. Be as it may, the fact that the text contains general provisions on making a binding contract and assessing what is a contract opens the possibility for a future legal instrument that applies to other types of contract (for example, insurance contracts, 23 timeshare or package holiday contracts) can draw upon this general contract law and only have to provide specifi c rules for obligations and remedies (if a corresponding political desire should arise in the future). It will have to be considered in detail whether this approach is generally convincing and whether it can be implemented appropriately.
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At a more technical level, questions arise as to the basis and the detail of the provisions contained in the draft . We have identifi ed the provisions on pre-contractual duties, 25 We hope that the comments, suggestions and critical review of the draft of the Expert Group in this volume off er an excellent opportunity for academia to contribute, at a decisive stage of the (pre)legislative process, to the outcome of this process and, in the long run, to infl uence the content and the nature of European contract law. We further hope that, on the one hand, scholars from all over Europe -beyond the circle of the contributors to this volume -will devote their best eff orts in the coming months to this important project and that on the other, the Commission will fi nd useful inspiration in the papers of this volume and those that will follow when draft ing a convincing and coherent proposal for an optional European contract law.
We realise that the proposal will face a double challenge. First, it will have to pass successfully the legislative process within the other institutions of the European Union and the responsible bodies in the Member States. Second, it will have to convince the businesses and consumers in the European Union that the European instrument is to be preferred above national law. Th e proposal for an optional European contract law must therefore not only obtain the assent of the European Parliament and the Council, but also has to convince those who are in the fi eld. 
